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Although the title of our new Report, “EIORP 2005” looks clearly towards the future I will start
by looking backwards.

In July 2000, the EFRP published a report with the ungainly title “A European Institution for
Occupational Retirement Provision (EIORP)”. The brainchild of our first Working Group set up in
1999, it seemed to catch the tide of history. Shortly after its publication, and after decades of
deadlock, there followed wave after wave of activity at EU level. This was accompanied by
increasing awareness at Member State level that pensions are an issue. People even went onto

the streets to demonstrate.

The EFRP has always recognized the strategic need for pan-European pension funds. Our 2000
Report was an initiative to move matters forward in the absence of any EU-wide framework.
Although enthusiastically received, its practical proposals sometimes appeared to have been

outstripped by the very developments we so welcomed.

In 2001 the EFRP called together a second Working Group. It met with prudential and tax
authorities in Ireland, the Netherlands and UK to assess the feasibility of implementing the pro-
posal on the basis of voluntary and bilateral agreements. Then, armed with this field experi-
ence it revisited the EIORP 2000 concept and also took into account recent developments. This
was part of a broader, international dialogue. We think our time spent in sowing ideas across

Europe is now beginning to bear richer fruit.
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Today, the world looks very different from 2000 - a brand new pension funds Directive is in
place and the EU institutions display vigour in tackling the problems facing pan-European pen-
sion provision. In particular, the European Commission’s dynamism, as exemplified by its pur-
suit of Member States using unjustifiable tax obstacles to block pan-European pensions,

deserves applause.

By 23 September 2005 every Member State must have implemented the Directive. It is also the
deadline for all those who want to be sure there is an ‘EIORP-friendly’ framework across Europe.
There could therefore be no better time for the launch of our second Report, “EIORP 2005".

It shows that only by building upon the EIORP concept of 2000 can all the diverse develop-

ments at EU-level be fused into a single, coherent solution.

Our EIORP 2005 proposal addresses the needs of millions of European citizens and their employ-
ers. It provides a solution for both mobile and non-mobile employees. The companies and work-
forces which can benefit from EIORPs may be small or located exclusively in a single Member
State. Yet, multi-national companies have already tested the waters of pan-European pensions
and cross-border operations. They are most likely to be in the first wave of ‘EIORP pioneers.
However, any company seeking to provide occupational pensions in a cost effective way whilst
guaranteeing quality should find the concept of an EIORP worthy of consideration. In short
EIORP 2005 is for everyone.

Finally, on behalf of the EFRP, I would like to thank the members of the second Working Group
for their hard work: Chairman John FEELY (Abbey - IRL), Carine BEIDAS (Chartered Tax Adviser,
formerly Barclays PLC - UK), Simon GILLIAT (Watson Wyatt - UK) and Marie-Christine WITTEMAN
(MCW Consult - NL). In addition, thanks are due to the supporting expertise of Ruth GOLDMAN
(Linklaters - UK), Jane MARSHALL (Hammonds - UK), Roger KOCH (EFRP, Brussels) and Chris
VERHAEGEN, (EFRP, Brussels). A debt of gratitude is, of course, also due to the members of the
first Working Group* whose groundwork, as this Report demonstrates, has withstood the test of

time.

Alan PICKERING
Chairman EFRP

1. Chairman: Ray MARTIN (Scottish & Newcastle plc. - UK); Simon GILLIAT (Watson Wyatt — UK); Ruth GOLDMAN (Linklaters - UK);
Henk MARIUS (Shell Pensioenfonds b.v. - NL); Jane MARSHALL (Hammonds - UK) and Joachim SCHWIND (Pensionskasse Hoechst
V Vag, - D).
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Glossary

EC) European Court of Justice

EIORP European Institution for Occupational Retirement Provision - an
IORP which can provide retirement benefits into a Member State
other than its home State

EU European Union

home State the Member State in which an IORP has its registered office and
main administration, or if it does not have a registered office its

main administration?

host State the Member State, other than the home State, whose social and
labour law relevant to the field of occupational pension schemes is
applicable to the relationship between the sponsoring undertaking

and members®

2. Definition of “home Member State”, Article 6(i) of the IORP Directive.
3. Definition of “host Member State”, Article 6(j) of the IORP Directive.
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IORP

IORP Directive

MNC

regulation

retirement arrangement

regulatory own funds

sponsoring undertaking

supervision

Tax Communication

Institution for Occupational Retirement Provision*

Directive 2003/41/EC of the European Parliament and of the
Council on the activities and supervision of institutions for occu-

pational retirement provision®

multi-national company

the rule-making activity of a Member State

all arrangements relating to the provision of retirement benefits,
including method of operation of the IORP as well as benefit

structure

additional assets above the technical provisions acting as a
buffer to absorb discrepancies between anticipated and actual
expenses and profits - required if an IORP itself underwrites bio-
metric risk cover, guarantees a given investment performance or

level of benefits®

any entity which pays contributions into an IORP either in its

capacity as an employer or as a self-employed person’

the monitoring and enforcement role by Member States’ competent

authorities

Commission Communication “The Elimination of Tax Obstacles to
the Cross-border provision of Occupational Pensions”, COM(2001)214,
adopted 19.04.2001°

4. Note the definition of IORP in the Directive, Article 6(a). See Section 3.2.1 of this Report.
5. Published in Official Journal L 235/10, 23.09.2003

6. Article 17(1) of the IORP Directive.

7. Definition of “sponsoring undertaking”, Article 6(c) of the IORP Directive.
8. Published Official Journal, C 165/4, 08.06.2001
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Executive Summary

In July 2000, the EFRP published its Report “A European Institution for Occupational Retirement
Provision (EIORP)”. A series of important EU-level developments has led the EFRP to update it.

The 2000 Report outlined a strategy for dealing with the national obstacles blocking the emer-
gence of EIORPs wanting to operate on the basis of a single fund. Central to the EFRP’s pro-
posal was the idea of national sections. These enable one and the same pension fund to com-
ply simultaneously with the rules of different Member States, i.e. multi-jurisdictional compli-
ance, without the fund having to be broken up into national mini-funds.

This new Report builds on EU-level developments between 2000 and 2003 in the fields of finan-
cial services and taxation. It aims at ensuring that by 23 September 2005, the deadline by
which every Member State must have laws implementing the lORP Directive, there is a practi-
cable concept for a pan-European pension fund: EIORP 2005.

The case for pan-European
occupational retirement provision restated

Economies of scale, the forthcoming demographic imbalance, the EU single market as well as
the need to enhance EU competitiveness: all those arguments in favour of EIORPs are as valid
in 2003 as in 2000.

For governments, the EIORP model offers tax neutrality, ensures effective fiscal supervision and
prevents tax evasion. It will bring advantages both to employers and employees because
EIORPs generate cost savings, enhanced investment returns and promote intangible benefits
such as a consistent benefits philosophy and improved risk control.
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For financial service providers EIORPs offer new market opportunities not only for servicing
those pan-European pension funds but also structuring new products so that the benefits of
EIORPs will become available to all companies, be they small, medium or large.

The IORP Directive

The IORP Directive means that Member States now accept a system of mutual recognition of
each other’s prudential supervision. As a result, an EIORP need only report to one supervisor
and, in essence, comply with one set of prudential rules no matter where it operates in the EU.
This is a major advance on the position in 2000.

The Directive also creates the basis for an EU-wide start-up procedure for EIORPs. This pro-
cedure includes the information exchange on social and labour law aspects enabling EIORPs to
comply with the relevant host State regulation.

The only caution the EFRP would urge concerns the issue of ring-fencing: this concept should
not be misused to break up an EIORP into national mini-funds.

Taxation developments

Some important developments have made national tax obstacles in the way of EIORPs less solid
than some governments probably would Llike.

The European Commission’s Tax Communication delivered a noteworthy legal analysis of the
tax obstacles faced by would-be EIORPs. Important aspects of this analysis were endorsed by
the European Court of Justice in its Danner and Skandia judgements.

Although these developments have not changed the law, they have clarified it. Their effect is
to narrow down the scope of Member States to block the emergence of EIORPs.

In February 2003 the Commission started a string of infringement proceedings to force
Member States to eliminate discriminatory requlation against cross border providers of occupa-
tional pension schemes.

The EIORP concept updated — EIORP 2005

The EIORP 2005 Report uses these developments to take forward the EFRP blueprint of 2000. The
core of the concept remains that of notional, national sections within a single, indivisible fund.

This Report provides more detail and outlines how a functioning and efficient pan-European
pension fund would look once the IORP Directive has been implemented. It puts forward two
general principles for designing national sections: the requirement for notional identification of
assets and the need to respect fund integrity. It also suggests plan administrators for each sec-
tion, responsible for communicating with its members, the national tax authorities and any
other interested party.

The model focuses in particular - but not exclusively - on taxation aspects since these have
been identified as the major hurdle for EIORPs.
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No tax harmonisation is needed.

The EFRP proposal provides a solution which ensures that Member States retain both effective
fiscal control and their tax revenue.

Its starting point is that the national section for a Member State in which the EIORP is active
is to behave and be treated exactly as if it were an IORP located in that State. Tax neutrality
is achieved by ensuring that the national section applies the tax rules of its corresponding
Member State.

Members would join the national section of the Member State in which their salaries are taxed.
Mobile employees would not be compelled to change sections.

In respect of tax relief on contributions it means that contributions are deductible across bor-
ders. As to the taxation of benefits, the basic principle is that each national section should
be taxed as if the benefit was being paid from an IORP located in that Member State. Although
bilateral taxation agreements are to be taken into account, the basic principle remains valid.

EIORPs can also pay the yield tax across borders for those national sections corresponding to a
Member State where this tax is levied. The same principle applies to the withholding tax on
investment income.

It is important to note that the EIORP as a legal structure located in one Member State, its home
State, remains liable to tax in that State and must be able to benefit under bilateral tax treaties
arrangements with those host States in respect of which the EIORP operates national sections.

Issues, such as language requirements, pan-European members” governance and surplus aspects
are not yet addressed at EU-level but the EFRP maps a way forward which can be matter for fur-
ther discussion.

All this leads EFRP to conclude that the way forward for pan-European pension
funds is now open.
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1. Background to this Report’

1.1. Objective: EIORP 2005

In July 2000, the EFRP published its Report “A European Institution for Occupational Retirement
Provision (EIORP)”. It met with widespread interest, receiving support from both the European
Commission * and European Parliament. **

Shortly after July 2000, and after many decades of waiting, there followed a series of impor-
tant developments at EU-level affecting occupational pensions.

They include:
e In April 2001, the European Commission issued its Tax Communication.

e In October 2002 and in June 2003, the ECJ handed down two important judgments on dis-
criminatory tax obstacles faced by cross-border occupational pension arrangements.

e In February 2003 and July 2003, the Commission launched infringement proceedings against
several Member States over discriminatory tax treatment arising in relation to non-domestic
occupational pension funds.

e On 23 September 2003, the IORP Directive came into force.

The current Report is the result of the further investigations by the EFRP to determine the
impact of these developments on the EIORP proposal of 2000, modifying it where appropriate.

The aim is to ensure that by 23 September 2005 at the latest, i.e. the deadline for imple-
menting the IORP Directive, pan-European pensions can be a reality.

9. Note: All references to Articles in the Report are to those of the IORP Directive unless stated otherwise.
10. Section 5, Tax Communication.
11.Resolution 12, van den BURG Report, Official Journal, C 177 E/302, 25.07.2002.
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1.2. Starting point: EIORP 2000

In 2000, the EFRP set out a blueprint for an EIORP which could mimic the effect of a single
license in the absence of any EU-level legislative framework. It identified four sets of national
obstacle in the way of EIORPs:

¢ prudential supervisory requirements
e social and labour law
¢ taxation

e members’ governance (including language issue)

The EFRP solution was an EIORP with the following characteristics, it would:

e be set up in one Member State according to the legislation of that State and could provide
services into other Member States

¢ have a single, undivided pool of assets and liabilities
® be structured into national sections, each of which would be tax approved by and comply

with the relevant rules of each State.

In this way the fund, as a single pool of assets and liabilities, would achieve economies of scale,
allow reduced running costs by centralizing the fund administration and, at the same time,
respect all relevant national rules for each Member State.

The key idea was that of national sections. These enabled multi-jurisdictional compliance with-
out compromising the integrity of the EIORP’s fund.

The EFRP concept of 2000 was innovative and forward-looking. This Report builds on that work
and provides further detail taking into account subsequent developments.
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2. The case for pan-European
occupational retirement
provision restated

The case for pan-European occupational retirement provision remains as valid in 2003 as in 2000.

2.1. Economic considerations

The expected demographic imbalance in the years to come will drive significant growth in retire-
ment systems and assets to fund them throughout Europe.

Occupational retirement arrangements have an economic impact. At the end of December 2001,
total EU pension funds assets amounted to € 2,288 billion.

Pension funds assets relative to GDP currently range from a very low level in countries such as
France, Greece and Italy to over 100% in the Netherlands. For the entire EU average pension
assets amount on average to less than 26% of GDP.

2.2. Single market objective long overdue

A single market for financial services is a long-standing EU-policy goal. The road map to achieve
this goal is the European Commission’s Financial Services Action Plan *. This identifies the IORP
Directive as a number one priority. Making pan-European pension arrangements available is
necessary for the free movement of labour.

However, national sensitivities and complexity surrounding various aspects of pensions have
resulted in years of delay in bringing occupational pension funds into the single market.

The developments of 2000 to 2003 signal that this deadlock is being broken.

12. http://europa.eu.int/comm/internal_market/en/finances/actionplan/index.htm#plans
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2.3. The need to enhance competitiveness

According to the Lisbon strategy the EU should become the world’s most dynamic, competitive
and knowledge-based economy *. Applied to occupational retirement arrangements such an
objective requires that they provide:

® an appropriate level of benefits to employees
® on a sustainable and cost-effective basis whilst generating

® a deep pool of capital for business, enabling the economy, and in particular small and medi-
um-sized companies, to grow.

2.4. Challenges and opportunities
There are other challenges and opportunities which make this initiative to create EIORPs timely:

e Single market integration has been reinforced by the introduction of the Euro. More than
ever, European business wants to utilize the cost efficiencies inherent in an EIORP to allow
it to operate on a truly pan-European basis.

e The EU is about to welcome new Member States. Not to make full use of the expanded
opportunities for labour mobility and free movement of capital and services would itself
be a loss.

e QOver the long term, occupational and personal pension arrangements are set to play an
enhanced role in the response to the challenge of ageing populations.

2.5. Responding to the needs of governments

The EIORP concept meets the needs of national governments and their tax authorities. The EIORP
model provides:

e tax neutrality for cross-border pension provision.
The basic principle is that Member States would be able to maintain their own approach to tax-
ation of pension arrangements for residents in their own State even if the EIORP is located in
another Member State. This essential element preserves the integrity of Member States’ tax base.

e effective fiscal supervision and prevention of tax evasion through the exchange of infor-
mation between the EIORP and the respective tax authorities in the host States.

e effective payment of due taxes so that Member States need not fear a loss of tax revenue
if the EIORP is located outside their territory.

¢ reduced compliance costs for Member States since they can deal with centralised institu-
tions instead of drawing information from individual tax payers.

e help for Member States to avoid EC Treaty infringements while preserving the coherence of
the host State tax system.

e cost effectiveness contributing to Member States’ competitiveness.

13. Lishon Summit, 23 and 24 March 2000
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2.6. Responding to the needs of employees

Employees in MNCs are interested in a single consistent benefit structure that enables cross
country comparison and additional mobility.

Although they may depend on the Member States involved, a coordinated approach to retirement
provision across Europe has other advantages for employees:

Increased efficiency in occupational pension provision will result either in improved bene-
fits or lower contributions.

If an MNC has small workforces in some countries but larger ones elsewhere, the small work-
forces can enjoy the benefits associated with being part of a large-scale operation as well
as the professional service level of a single pan-European retirement fund.

Mobile employees can avoid complex series of transfers from one pension arrangement to
another and will have a ‘one-stop-shop’, obviating the need to correspond with multiple
IORPs to determine pension benefits and information.

Repeated transfers between IORPs of accrued pension entitlements in DB schemes can be dis-
advantageous to employees. To avoid occurrences of ‘pension loss” in those schemes the
European Commission is working towards promoting an EU-level set of requirements on pen-
sion portability. *

Centralizing their benefits within one single EIORP also means dealing with just one pay-out
institution.

2.7. Responding to the needs of employers

The EIORP model addresses the needs of both large and medium and small sized MNCs. This may
be particularly the case for those with small workforces in some Member States and larger ones
in other Member States.

It may also be that in the first instance it will be MNCs which will be among the first wave of
‘EIORP pioneers’ because some of them have already tested the waters of pan-European pen-
sions. But the analysis and proposals set out in this document are of wider significance.

14.Communication from the Commission, “Second stage consultation of social partners on measures to improve the portability of

occupational pension rights”, of 15 September 2003.
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2.7.1. Survey

The EFRP surveyed a small number of major MNCs and asked them to rate the importance of key
aspects of EIORPs. It showed all aspects were rated relatively high denoting the urgency and

relevance of the matter.

Key aspects of pan-European pension arrangements

The ability of mobile employees to stay
in one pension plan for much of their career

Tax deductibility / effectiveness in every State

Not having to run small pension arrangements in
some countries of operation

Having only one actuarial valuation, one set of accounts, etc.

The ability to have all assets held as a single fund without the need
to allocate between those assets backing certain country liabilities

Having to comply with only one solvency measure for the entire fund
Being supervised / regulated by a single country regulator

The ability to centralise administration in one country

1,0

2,0 2,5 3,0 3,5 4,0

Low importance High importance

4,5 5.0

Employers can benefit from the EIORP model as follows:

e a better choice of financial services providers for the development and management of

their pan-European pension arrangements.

e a better choice should logically lead to increased efficiency.

¢ the possibility of greater returns linked to lower costs

Pooling the assets and liabilities in one single financing vehicle provides the bulk of the gains.

2.7.2. Analysis of those benefits

e cost savings

The Second Working Group carried out an informal case-study of the potential cost savings
involved. The main areas in which these could be achieved were:

- Investments, e.g. investment fee reductions, better manager selection, reduced number of
managers, better control and monitoring, more effective asset strategy, reduced transac-

tion costs
- Administration
- Compliance, e.g. actuarial, accounting
- Expatriates, e.g. top-up arrangements

- Governance

The Working Group concluded that, on a conservative estimate, annual savings achievable
could be some 15 basis points (0.15%) of pension fund assets. These lay primarily in the

areas of investment and administration.



Assuming an equivalent level of direct savings across European pension funds as a whole,
EIORPs could deliver MNCs projected annual savings in excess of € 3 billion.

enhanced investment returns

Of even more significance are the potential enhanced investment returns and the ability to
smooth out the ups and downs in solvency capital requirements by having one fund of assets
and liabilities.

It is believed that these benefits could be much larger than the savings in direct costs.
Assuming enhanced investment performance of a further 30 basis points (0.30%), total
annual savings could add up to € 10 billion.

intangible benefits
Additional, intangible benefits were identified, including the following:

- operational risk control
If it were possible to combine European pension liabilities, employers would be able to
focus their attention on a single plan. This should reduce the likelihood of both financial
and public relations damage that may result from poor governance.

- consistent benefits philosophy
The relative value of retirement benefits in different countries is now more transparent fol-
lowing the introduction of the Euro. Sponsoring employers wish to provide a consistent over-
all level of retirement benefits to their employees across Europe in line with their reward
objectives and business strategy, and taking into account the different social security
arrangements. This would simplify communication to employees, reduce the risk of unhelp-
ful comparisons between countries and help create a single culture within the business.

What MNCs think about pan-European pension funds:

“Clear economies of scale and scope; increase in efficiency; increase in trans-
parency; increase in mobility of personnel across Europe; after the introduc-
tion of the Euro - all of this is a Must!”

“Being able to implement a more consistent pension and benefits policy across
the whole Group in Europe.”

”

“The possibility to co-ordinate and control what is happening is most important.

“We are moving towards a total remuneration approach to compensating our
employees, DC retirement benefit etc. In order to communicate effectively to
our employees the value of their ‘package’ we need a consistent administra-
tion approach e.g. interactive electronic delivery of personal information/on-
line investment switching etc. A single administration platform interfaced
with our global HR system would be very efficient.”

|21



2.8. Opportunities for financial services providers

Financial service providers increasingly operate on a pan-European basis whether through insur-
ance, UCITS or general fund management. The creation of EIORPs can only serve to increase the
number of opportunities for financial services providers operating within Europe. EIORPs will
need professional fund management, administration, risk insurances and other technical servic-
es which are typically provided by financial services organisations.

Furthermore, it is likely that small and medium sized MNCs will look for more packaged type
arrangements which are likely to be provided by pan-European financial services organisations.
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3. EU-level developments —
IORP Directive

3.1. IORP Directive

The main development in the field of prudential supervision was the adoption of the IORP
Directive ** which entered into force on 23 September 2003 and should be implemented by 23
September 2005.

To understand the significance of the Directive and why the EFRP 2000 concept remains relevant,
particularly as regards national sections, it is useful to review how the Directive deals with EIORPs.

3.2. The IORP Directive and EIORPs

The IORP Directive lays the foundations for EIORPs by introducing a system of mutual recogni-
tion based on minimum common rules regarding prudential matters, which will allow an IORP
to provide services across borders, i.e. become an EIORP.

Yet its significance for EIORPs goes beyond prudential aspects. The Directive, in conjunction
with the Tax Communication, helps identify the extent to which a Member State can apply and
enforce its social and labour law in a cross-border context. *

The following outlines the Directive’s implications for EIORPs.

15. Other developments concerning the prudential rules and financial services aspects of IORPs relate to the new legislative and
supervisory approach which should now apply throughout the entire financial services sector as a result of the extension of the
‘Lamfalussy procedure” originally developed for European securities markets. As the effects of this are medium to long term they
will not be further considered.

16.Section 3.4, Tax Communication.
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3.2.1. Organization, structure and operating conditions

For a body to be an IORP under the Directive, it must supply retirement benefits, its operation
must be funded and there must be a workplace connection.” With one exception, which con-
cerns the undefined notion of ‘ring-fencing’*, the Directive is non-prescriptive as regards orga-
nizational structure and legal form.

Retirement benefits are defined in broad terms.* A Member State may, in the light of its own
social policy objectives, add requirements concerning the product to be supplied to members
in its territory. * These extra rules must be respected by domestic and non-domestic EIORPs pro-
viding services into that State.® As these concern only product design, an EIORP providing
them remains free to take any form allowed under its home State law. %

The Directive also lays down basic conditions for setting up and operating IORPs.# A Member
State may ‘top up’ these rules - but only for IORPs located in its territory. * As a host State, it
cannot impose extra operational rules on non-domestic EIORPs.

3.2.2. Investment rules

The investment rules are based on the prudent person concept.? More detailed rules, including quan-
titative ones, are possible only if prudentially justifiable and if certain strict conditions are met. %

But host States can impose a limited number of the extra quantitative rules on non-domestic
EIORPs.? To ensure compliance, a host State may request the home State to require the EIORP
to ‘ring-fence’ the assets corresponding to the activities carried on in the host State.? However
the decision whether to ‘ring-fence’ lies with the home State.?®

3.2.3. Technical provisions and regulatory own funds

The rules on technical provisions and regulatory own funds are a minimum standard. A home
State can supplement them for its own IORPs but not for EIORPs located elsewhere. *°

However, every EIORP must ensure that its cross-border operations are fully-funded at all times. **
A home State may require ‘ring-fencing’ to ensure compliance. *

17. Article 6(a).

18.See Recital 38 (ring-fencing of schemes) and Articles 3 (assets and liabilities), 4 (ring-fencing of assets and liabilities plus sep-
arate management and organization), 7 and 16(3) (assets and liabilities), 18(7) (assets only) and 21(5) (assets and liabilities).
There is no general concept of ‘ring-fencing” in EU law. The EFRP recommends that great care is taken when implementing this
concept and that a one-size-fits-all approach is avoided, see Section 3.3.

19. Article 6(a) and (d).

20. Article 20. See also Section 3.4, Tax Communication.

21. Article 20. Note Article 14(4)(d) and also Recital 9. It should be self-evident from the logic of the Directive as well as a con-
sequence of the legal competences retained by Member States, that a home State may impose its own social and labour law
upon IORPs located and providing services within its territory.

22. Articles 2 and 6(a). Note Recital 8.

23. Articles 7, 8 and 9.

24. Article 9(3).

25. Article 18(1).

26. Article 18(5).

27. Article 18(7).

28. Article 18(7), final sentence, and Article 21(5).

29. Article 21(5).

30. Article 15(5) for technical provisions and Article 17(3) for regulatory own funds.

31. Article 16(3).

32. Article 16(3).
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3.2.4. Information rules

The Directive’s rules regarding information to be supplied or made available to members and
beneficiaries can be supplemented. * Furthermore, host State information rules may be imposed
on EIORPs wanting to provide services into that State.*

3.2.5. Supervisory regime for EIORPs

Each Member State must have adequately empowered competent authorities to supervise com-
pliance with the Directive.*

The Directive is based on the ‘home State supervision” concept as regards prudential rules, i.e.
an EIORP answers only to its home authority even in respect of any host State prudential rules
that may apply to it.

In cross-border situations, host State authorities have an “ongoing” supervisory role as regards
compliance by a non-domestic EIORP with their social and labour law. * However, the Directive
foresees enforcement via a cooperative arrangement® in which the home State has a lead role
as enforcer® with a residual role for the host State supervisor as a last resort. *

In addition to the supervisory aspect, the Directive will also put in place a general cooperative
framework to monitor and ensure uniform application of the Directive. ®

3.2.6. Cross-border procedures for EIORPs

An IORP wanting to take up cross-border sponsorship, i.e. wanting to become an EIORP, or an EIORP
wanting to take up a new sponsor outside its home State must use the notification procedure.

At first glance, notification seems cumbersome - especially as it is on an individual sponsor-
by-sponsor basis. * However, the wording describing the procedure is sufficiently open to allow
streamlining of each individual step once Member State authorities have gained confidence in
it and their counterparts. This means that it is feasible that EIORPs with a proven track record
could benefit from accelerated notification.

Notification requires host States to identify their social and labour law relevant to occupation-
al pensions as well as their rules on information or investment applicable to non-domestic
EIORPs. * Once passed to the home State authority, they are communicated to the EIORP. “

The social law provisions may detail such matters as the nature and level of benefits, retirement
age, qualifying beneficiaries and so forth. A Member State tempted to inflate them to block
access by non-domestic EIORPs risks infringing the EC Treaty. “

33. Article 11(1), see wording “at least”.

34. Article 20(7).

35. Article 13.

36. Article 20(9), first sentence.

37. Article 20(9), second and third sentences.

38. Article 14(4)(d).

39. Article 20(10).

40. Article 21.

41. Articles 20. Note that a mandatory precondition for using this procedure is the possession of an authorization (Articles 9(5)
and 20(2)). The concept of authorization is not defined in the Directive.

42. Article 20(2).

43. Article 20(5).

44. Article 20(5).

45.See Section 4.2.1. below.
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3.3. The EIORP concept in the light of the IORP
Directive
The viability of the EFRP’s EIORP concept has been enhanced by the IORP Directive:
e There is now an EU-wide procedure for starting up as an EIORP.
e It achieves the single supervisor objective as regards prudential rules.

e In general, it eliminates the need for multi-jurisdictional compliance as regards financial
services aspects. Exceptions are possible quantitative investment rules and information rules.

e It facilitates the emergence of a cooperative framework on social and labour law aspects, one
in which an important role is envisaged for the home State authority.

However, substantive social and labour laws and tax remain national competences and, there-
fore, multi-jurisdictional compliance is still needed in respect of them. This is why the EFRP
concept of national sections continues to be relevant.

In this context the EFRP urges caution when addressing the issue of ring-fencing in its various
appearances throughout the Directive. A context-sensitive approach should be taken “: the
lightest form of ring-fencing which achieves effectively the purpose in hand should be chosen.
This would satisfy the proportionality principle as developed by the ECJ.

A one-size-fits-all blanket approach that threatens the integrity of the EIORP’s single fund by
breaking it up into ‘mini-funds’ should be avoided. If not, the significant economies of scale
which the IORP Directive aims at facilitating will never be achieved ¥ and a Member State
tempted to view the use of ‘mini-funds’ as a simple way of achieving ring-fencing risks infring-
ing the EC Treaty. “ The EFRP believes that in many situations its concept of a ‘national section’
should suffice. *

The use of national sections in conjunction with the approach of the IORP Directive on host
State social and labour law represents a significant advance on the 2000 EIORP proposal. No
special bilateral agreement need now be sought with host State supervisors on social and
labour law: an EIORP simply complies with the information the host State provides.

46.For example, the object of ring-fencing in Articles 3, 4 and 7 has nothing to do with ensuring multi-jurisdictional compliance
since those Articles apply equally to purely domestic operations where the object is simply to keep different kinds of econom-
ic operation separate. This is different from the object in Articles 16 or 18.

47.Recital 36.

48. A form of ring-fencing imposed by a Member State on non-domestic EIORPs which demands a splitting of funds could mean dis-
crimination in favour of domestic IORPs and EIORPs as they may not be under an obligation to split their funds. A Member State
should therefore identify the interest it seeks to protect by requiring ‘ring-fencing’ and choose a proportionate technique for
achieving that objective, where this can be done without splitting the fund this approach should be preferred. To do otherwise
creates a risk for the Member State that it infringes the EC Treaty.

49.See Section 5.
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4. EU-level developments
— taxation

The period 2000 to 2003 saw the publication of the Commission’s Tax Communication, two
important ECJ judgments and a wave of infringement proceedings initiated by the Commission.

4.1. The Commission’s Tax Communication

The Tax Communication, which expressly supplemented the IORP Directive *°, identified two
sources of tax obstacle to cross-border provision of occupational pensions:

e tax discrimination: Member State tax rules which discriminated against non-domestic IORPs.
e system diversity: The diversity of Member State systems relating to IORPs gives rise to

problems of double (non-)taxation.

The Commission’s analysis of ECJ case law on tax discrimination concluded that all national
restrictions impeding cross-border provision of occupational pensions without objective justifi-
cation infringe the EC Treaty.

As regards particular issues, the Commission argued as follows:

e (Cohesion of tax system and securing the national tax base *
Member States may not argue that lost tax revenue justifies discrimination. More, generally,
the Commission argued that purported justifications based on fiscal cohesion fail.

50.Section 1, Tax Communication.
51.Section 3.3, Tax Communication.
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e Tax as an instrument of Member State social policy
The Commission recognized the role tax rules can play as a system of incentives to reflect
Member State social policy preferences. However, these rules must meet certain conditions
in order not to discriminate against non-domestic EIORPs.

e The Commission distinguished two categories of employee **:

- ‘non-mobile”. These are employees who are either resident or employed in one Member
State and who want to join IORPs established in other States. The
Commission argues that Member States may put conditions for deductibility
of contributions paid into an EIORP established across border. Those condi-
tions should apply equally and to the same extent as to domestic IORPs.

These may relate to, for example, the nature and level of benefits, age of
retirement, qualifying beneficiaries and the conditions should be propor-
tionate to the objectives to be achieved.

- ‘mobile”: These are employees from one Member State who are already members of
IORPs located in that State and who move to another Member State, perhaps
only temporarily. A host State cannot refuse to grant tax deductibility to the
contributions into an EIORP established in another Member State on the
grounds that the non-domestic scheme does not meet host State tax rules.

¢ Fiscal supervision and information *
The Commission argued that effective supervision in cross-border occupational pension may
be achieved by means other than by discriminatory rules. In particular, reference was made
to the possibility of using the Mutual Assistance Directive* or by requiring individual IORPs
to provide information.

52.Section 3.4, Tax Communication. In this section, the Communication also addresses the use of taxation as a tool to enforce
proper prudential supervision. In its view, the forthcoming IORP Directive would remove any grounds for discriminating in the
tax treatment of contributions to non-domestic pension funds.

53.Section 3.7, Tax Communication

54.Section 3.5, Tax Communication.

55. Council Directive 77/799/EEC, 0J 27.12.1977, L 336, p15.
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4.2. European Court of Justice (ECJ) tax cases

Between 2000 and 2003 the ECJ delivered its judgments in the cases of Danner (C-136,/00) *°
and Skandia and Ramstedt (C-422/01)*. Both cases found the discriminatory treatment of con-
tributions to non-domestic IORPs unjustifiable under the EC Treaty.

Although Advocate-General JACOBS did so in Danner, the Court in neither case referred explic-
itly to the Commission’s Communication. Yet the rulings are exactly what would have come out
from adopting the reasoning of the Commission Communication. Especially in the Skandia case
the ECJ gave a widely applicable ruling stating that Member States are not allowed to treat pen-
sion institutions established across border differently from the domestic operators for the sole
reason the former are established in another Member State.

4.3. European Commission’s infringement proceedings

In its Communication, the Commission declared it would use infringement proceedings to make
Member States dismantle unjustifiable discriminatory tax obstacles.

In February 2003, the Commission sent a reasoned opinion to Denmark and launched infringe-
ment proceedings against Belgium, Spain, France Italy and Portugal.

In July 2003, the Commission decided to refer Denmark to the ECJ and launched infringement
proceedings against the UK and Ireland.

4.4, Other developments

In June 2001, the Mutual Assistance for the Recovery of Claims Directive® (MARC) was amend-
ed to extend its scope to cover income and capital taxes. It could be used by a Member State
to ensure that tax is collected on benefits paid by non-domestic pension funds as well.

Next to the Mutual Assistance Directive *, which was highlighted in the Tax Communication ®,
MARC provides Member States with yet another instrument for securing tax revenues even in
cross-border situations.

56.Judgment of 3 October 2002.

57.Judgment of 23 June 2003.

58. Council Directive 2001/44/EC of 15.06.2001 amending Directive 76/308/EEC (0J L 73, 19.03.1976, p. 18) on mutual assistance
for the recovery of claims resulting from operations forming part of the system of financing the European Agricultural Guidance
and Guarantee Fund, and of agricultural levies and customs duties and in respect of value added tax and certain excise duties.
Amending Directive published in Official Journal L 175, 28.06.2001 pp. 17-20 and entered into force on 18.07.2001.

59. Council Directive 77/799/EEC of 19.12.1977 concerning mutual assistance by the competent authorities of the Member States
in the field of direct taxation published in Official Journal 27.12.1977, L 336, p. 15.

60. Section 4.2., Tax Communication
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4.5. The EIORP concept in the light of the
developments as to tax — Conclusion

The EIORP concept has moved forward significantly since its launch in July 2000.

The ECJ has twice ruled in favour of deductible contributions into pension schemes managed
by IORPs established across border in the Danner and Skandia and Ramstedt cases.

The European Commission analysis as put forward in its Tax Communication has thus received

legal and institutional support.

In the wake of these developments, denials of deductibility of cross-border contributions are
now being actively challenged by the European Commission by no fewer than eight infringe-

ment procedures pending.
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The EFRP strongly hopes that Member States subject to infringement proceedings will now bring
their legislation and procedures in line with the established case law of the ECJ on Article 49
EC Treaty (freedom to provide services). They should not await a final Court judgement before
opening up their occupational pension markets to cross-border affiliation.

More than ever the EIORP is a viable proposal. Its feasibility has been boosted by the
recent developments in the tax area: Tax Communication, ECJ rulings and the pending
infringement proceedings.

EIORP 2005
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Labour law
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5. The EIORP concept updated
— EIORP 2005

5.1. EIORP 2005 - a basic profile

EIORP 2005 is an occupational pension vehicle designed to hold its assets as a single, undivided
fund, benefit from the ‘single passport’ provided under the IORP Directive, yet simultaneously
achieve multi-jurisdictional compliance in areas where each Member State may set its own rules.
It has the following basic characteristics:

5.1.1. Overall structure meets home State prudental requirements

It would be a funded institution set up in one State, i.e. its home State, complying with home
State legislation implementing the IORP Directive:

e It could take the form of any legal structure permitted under home State law.

e The central plan governance would be subject to home State rules on

basic operational requirements

solvency/adequate funding requirements

investment

information

The Directive also allows an EIORP to:

® have one actuary appointed by the EIORP’s governing body (e.g. Board of directors, Board of
trustees)

e design and implement only one investment structure

e work with only one auditor in charge of regulatory reporting requirements
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5.1.2. National sections to enable multi-jurisdictional compliance

The EIORP would feature national sections. The concept of a national section (see Section 5.2)
sdoes not appear in the IORP Directive. However, it provides an appropriate technique for
enabling a single fund to achieve multi-jurisdictional compliance as long as this is necessary.

Following the IORP Directive, host State laws with which an EIORP must also comply, as well
as any home State law, cover:
e social and labour law relevant to occupational pension provision, and
e possibly, a limited range of prudential aspects, i.e.:
- quantitative investment rules allowed in cross-border situations;
- any specific members’ information requirements.
As regards tax, an EIORP must satisfy, under current EU law, the requirements of each State in

which it operates, for example, on corporation tax, yield tax and wage tax aspects as well as some
aspects of scheme design.

Articulating an EIORP into national sections reproduces the multi-jurisdictional environment in
which it operates. No tax harmonization is needed: a host State’s tax provisions would apply
to ‘its’ national section of a non-domestic EIORP in the same way that they would to an IORP
located in that host State.

The benefits payable to employees belonging to particular national sections of an EIORP will
be the same as those that they would receive had the EIORP been an IORP located in the rel-
evant Member States. The same benefit structures would apply.

To promote smooth interaction between a national section and relevant parties in its corre-
sponding State, each national section could have its own ‘plan administrator’ as focal point.
The role of this office could include:

e communicating with members, national tax authorities and other interested parties

e assisting in the actuarial process, e.g. when determining funding requirements centrally, the
actuary would consult with plan administrators of a national section, to ensure that contri-
butions levied to achieve the required funding are acceptable for tax purposes at section level.

It should be possible for a single individual to occupy the office of plan administrator for more
than one section. Plan administrators need not be located in the host State nor have any legal
role distinct from that of the EIORP of which they are part.

5.1.3. Home State supervision and multi-jurisdictional compliance

The EIORP would be supervised

e on all prudential requirements: exclusively by its home State

® as regards host State social and labour law: the home State will have to enforce compliance
but the host State retains a residual role.
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As regards taxation, Member States can use existing EC instruments for mutual assistance and
cooperation between tax authorities to ensure compliance and proper information.

Also specific arrangements between Member State tax authorities and individual EIORPs and
their members should be used.

5.2. National sections - a basic profile

Any technique splitting the fund into separate, national funds would negate a central point of
the IORP Directive.

Since a variety of techniques are possible for ensuring an EIORP complies with the obligations
applicable to one of its national sections, no prescriptive detailed definition of national sec-
tions is required at EU-level.

A national section may be viewed in broad terms as including any technique by which:

e a notional share of an EIORP’s assets could be identified which corresponds to the liabilities
towards those members and beneficiaries located in the State involved ®

e but that does not compromise the fund’s integrity as a single pool of assets and liabilities.
National sections are to be understood as purely notional being a result of calculations. No one
section would own an identifiable part of the assets which would continue to constitute an
indivisible pool owned by the EIORP as a whole. It follows that national sections need have
no separate legal personality. Nor must they have separate accounting or management systems.

The concept is related to - but distinct from - the undefined notion of ring-fencing which
appears at several places in the IORP Directive and which serves a variety of roles. Where ring-
fencing in the Directive is intended to ensure multi-jurisdictional compliance, the EFRP urges
Member States to use the concept of a national section as a guideline when implementing it
into national law. ®

5.3. National sections and tax
5.3.1. Basic principle - ensure tax neutrality

A basic principle to secure tax neutrality would be to ensure that a national section is subject
to the relevant tax rules of its corresponding Member State. The EFRP proposal is therefore
based on the idea of treating an EIORP with a national section for State A exactly as if it were
an IORP located in State A.

Furthermore, the EIORP would provide information to each Member State involved.

This means that problems relating to tax discrimination do not arise or do so in reducerd form.

61.The general rule in the vast majority of cases would be that the State involved is that in which a member’s salaries are taxed.

62.The idea of having a specific but undivided notional interest in a commonly held asset without it being split into separate
assets is nothing new. For example, national systems of property law under which two or more parties may simultaneously have
beneficial interests in one and the same asset may provide an analogue for understanding how several national sections can
have notional but undivided interests in a single fund.

63.See Section 3.3.
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For example, if the Member State of work or residence operates an ETT system, contributions
would be deductible in that State, the EIORP would pay the yield tax with regard to this sec-
tion to the authorities of that State and, where applicable, would also withhold tax at source
on the benefits or collect any wage tax.

5.3.2. Notional allocation of assets into national sections

Assets would be notionally allocated between national sections for tax purposes according to
a specific formula, for instance in proportion to the average of opening and closing liabilities
for the accounting period of the EIORP.

The notional allocation could be agreed on a case-by-case basis to ensure flexibility.

5.3.3. Determining membership of national sections

In the vast majority of cases employees would join the EIORP via the national section corre-
sponding to the Member State in which their salaries are taxed.

5.3.4. Tax treatment of national sections

If a host State operates a tax approval procedure for its domestic pensions schemes, then the
procedure should be no different for the national section of that host State within the EIORP.

The same approach would apply to yield tax as well as the tax treatment of benefits.

Both home and host States of EIORPs have to acknowledge and accommodate the proposed
structure with national sections.

The EIORP should establish direct contact with the relevant national fiscal authorities of the
host State, entering where necessary into agreements with them. These agreements could set
out the modalities for levying any yield tax, withholding taxes on the basis of bilateral tax
treaties and wage taxes, and of the payment of such taxes to the fiscal authorities, as well as
the information requirements of these authorities.

The fiscal authorities could ensure application of their agreements with the EIORPs by provid-
ing that pension contributions paid to the EIORP would no longer be tax deductible in case of
breach of the agreement by the EIORP .

5.3.5. Non-mobile and mobile workers

For non-mobile workers the pension schemes conditions offered by a cross-border EIORP should
comply with those rules imposed on domestic schemes in the host State.® The EIORP manages
to comply with this through the national section approach.

Mobile workers would have the option of staying in the national section corresponding to the
State where they were previously working (‘old State’) or switching to the national section cor-
responding to their new Member State of work (‘new State’).

64.This would be in line with the position recommended by Advocate-General Jacobs in his opinion in Danner of 21.03.2002 (see
paragraph 74).
65.Section 3.7, third paragraph, Tax Communication.
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If a mobile worker who has moved to a new State decides to:

e remain in their old section: There is, at this stage of EU legislation, no need for prior tax
approval of that national section by the new State ®. The worker is entitled to deductibility
of contributions paid across border subject to any limits applicable to contributions paid to
domestic IORPs in the new State under the identity of treatment principle.

e switch from their old section to a new one: There would not be a switch of retirement insti-
tutions as the EIORP remains the same. The employer would simply reallocate those workers
to whatever section is appropriate for that phase of their careers ®.

The system would work fairly and there would be no undesirable tax consequences related to
accrued benefits such as ‘exit charges’ as a result of switching from one Member State to another.

All of the benefits would remain within the one EIORP and be ultimately paid out together as
a single benefit at retirement and reflect the payment rules corresponding to each section.

To achieve this, the total benefits would be allocated between the different national sections
of which a worker was a member in the course of his or her careers, on an agreed “protected
rights” basis according to the following methodology:

¢ In the case of a defined contribution (DC) scheme, assets already built up will continue to be invest-
ed and future contributions will be made to the new national section possibly at a different level.

¢ In the case of a defined benefit (DB) scheme the overall structure of the benefit promise would
remain intact based on full service within the EIORP but with actual benefits split between
national sections ®.

The accrual rate and other design features might be different within each national section and
this would be reflected on the change of sections, with different attributes applying to the ben-
efits allocated to each national section.

5.3.6. Tax relief on contributions

The same tax relief will be available on contributions to, say, the national section for State A
of an EIORP located in State B as that available to an equivalent local plan in State A. Any lim-
its on contributions would apply to that section as if it were based in State A.

5.3.7. Yield tax™

In ETT Member States there is a tax on the annual yield of the funds’ investment. The nation-
al section approach of the proposal allows those Member States to enforce their yield tax in
cross-border situations.

So, where such a tax is chargeable in the host State corresponding to one of its sections, the
EIORP will ensure cross-border payment of the yield tax due for that section.

66.Section 5.3.4.

67.Section 3.4., Tax Communication

68.See 5.3.3.

69. The split would be achieved by way of an accrued pension entitlement type calculation effected each time the employee leaves
a section, with the balance of the promise always being allocated to the latest section of which the employee is a member.
Alternatively, a ‘pseudo transfer value’ could be calculated and treated as the ‘fund’ allocated to that section. Whatever
approach is adopted, it should be consistent with any harmonized rules emerging from the Commission consultation on the
mobility of pensions and preservation of benefits.

70. Currently, this only concerns three Member States, Sweden, Denmark and Italy.
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For the purpose of calculating yield tax, the assets of that section would be valued on an aver-
age basis corresponding to liabilities attributable to each section over an accounting period
with, of course, no formal split of the assets.

Conversely, for EIORPs established in an ETT Member State, such a home State has to waive tax
on the national sections that do not correspond to home State members.

5.3.8. Withholding tax

Because of its liability to tax in the home State, the investment earnings of the EIORP in the form
of dividend, interest payments or capital gains would be covered by the bilateral tax treaties
between the EIORP home State and the source countries for those dividend and interest payments.

Consequently, the EIORP would benefit from any reduction in withholding taxes/exemption from
tax on capital gains as agreed in the bilateral tax treaties of the home State on the same con-
ditions as IORPs located in the home State.

This approach would allow a centralised arrangement for the custodian of the EIORP claiming
treaty relief. It is in line with the pooling concept of the EIORP proposal.

5.3.9. Tax on the EIORP as a vehicle or fund itself

The result of the EIORP being established as a legal structure in one Member State is that cen-
tral liability for taxing the EIORP itself lies in the home State.

5.3.10. Tax on benefits

The basic principle is that each element of the benefit attributable to each national section
should be taxed as if the benefit was being paid from a pension arrangement located in that
Member State.

The matter is, however, also subject to the network of bilateral tax treaties. Most bilateral tax-
ation treaties provide that the exclusive right of taxation lies with the State in which the pen-
sioner is tax resident.

Consequently, the EIORP will deduct - if applicable - any wage tax and pay it to the State of
tax residence of the pensioner.

In some bilateral tax treaties whilst the basic right to tax is passed to the State where the pen-
sioner is resident for tax purposes, the home State is able to withhold a certain amount of tax
on any benefit payments (typically this tax can then be offset against the individual’s tax lia-
bility in their State of tax residence). In this case, the EIORP would be responsible for ensur-
ing that the appropriate level of withholding tax is deducted from the element of the benefit
deemed to have been earned in respect of service in that Member State and pays this tax to
the relevant fiscal authorities.
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5.4. Towards EIORP 2005 - further issues

By the time of the implementation-deadline in September 2005, there must be a framework
which not only enables but encourages the creation of EIORPs.

Working out a viable EIORP concept in detail will require filling in the “fine print’ on many mat-
ters which go beyond the ‘hard core’ of issues addressed in this Section. Some of these, and
suggestions on how to take them forward in an ‘EIORP-friendly” way, are the following:

5.4.1. Language requirements

The IORP Directive is silent on language requirements. They could be part of the information
rules which individual Member States may fill out under the Directive.

The EFRP would urge Member States to consider flexible language rules which could allow, for
example, that the governing document of the IORP would be in the language of the home State.

A translation into the language of a host State could be made available at the request of a min-
imum of 50 members. National rules could also allow members to agree to other languages sub-
ject to agreement by at least 50 members.

5.4.2. Pan-European members’ governance aspects

To ensure that appropriate pan-European considerations are applied, the selection of represen-
tatives on the governing board (e.g. the trustees in the case of a trust), could be determined
at European level rather than on a national basis. This may include the involvement of a
European Works Council or any other selection process agreed upon between a sponsor and
members. The solution proposed in the July 2000 EIORP report remains valid, according to the
EFRP. In the long term, there may be EU-level legislation on this aspect but we recognize that
at this stage some national governance structure may be unavoidable.

5.4.3. Dealing with surpluses

The EFRP suggests that ownership of a surplus and how it may be calculated could be decided
on the basis of home State rules. This would ensure that the entire surplus emerging to the
EIORP is dealt with homogeneously and that EIORP members are not either unfairly advantaged
or disadvantaged by different rules in their respective sections.

5.5. Conclusion

An EIORP structured as above will not only comply with home State pruden-
tial rules but also, by virtue of its national sections, the tax requirements of
its home State and each host State in which it is active.

The road to pan-European pension funds and the cross-border provision of pen-
sion schemes is open.
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6. Next steps for realizing
EIORP:s

The following steps are needed to generate further progress towards EIORP 2005:

6.1. Member States should implement the IORP
Directive in an ‘EIORP-friendly’ manner
Provided it is consistently implemented across the EU, the IORP Directive should greatly sim-

plify matters.

The EFRP wants Member States to look to the future when implementing the Directive. They
should fill in the framework provided by the Directive not only with a view to creating a con-
venient domestic regime but one which is ‘EIORP-friendly”

6.2. Regulators and supervisors should optimise
their coordination platform

The IORP Directive will inevitably lead to upgrading the existing forms of cross-border cooper-
ation between national supervisors. A smooth information flow on host State social and labour
law as well as efficient notification procedures will greatly assist EIORPs to operate effectively
across borders.

6.3. Facilitate conversion into EIORPs

The EFRP hopes Member States will see the point of having EIORPs established in their territory.
Therefore, they should facilitate conversion into an EIORP from already existing pension funds
removing any risk of incurring stamp duties, capital duties, etc.
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6.4. Agreements with non-EU states

To complete the picture, it is necessary to flag the need that Member States reach agreement
with third countries about the status of EIORPs to ensure appropriate treatment in the context
of bilateral tax treaties.

The EFRP is happy to cooperate with any pension scheme administrator or
financial services provider prepared to develop a prototype EIORP during the
implementation period.
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1. AUSTRIA

e Book reserves or direct insurance have no employee repre-
sentation.

e Pension funds: member-representatives are elected to the
supervisory board; employer representatives may outnumber

member-representatives by no more than one director.

2. BELGIUM

e If employees contribute, then at least 50% employee repre-

sentation is required on the fund’s Board of Directors.

3. DENMARK

e Equal employee and employer representation is normally

required.

4. FINLAND

e If a pension foundation is established then there must be
at least 5 employees on the administrative board.
e Ifitis a pension fund then there must be at least 3 employ-

ees on the administrative board.

5. FRANCE

e This is very rare in the self-administered funds. AGIRC and

ARRCO have equal employer and employee representation.

6. GERMANY

e There is only a requirement for employee representation for
book reserves or direct insurance arrangements when con-
sidering benefit design.

e For pensionskassen and Unterstiitzungskassen, the works
council’s involvement ensures equal employer/employee

representation on the supervisory board.

7. GREECE

e (Qccupational pension schemes are rare so there is no legisla-
tion on this. However, approved schemes must have one gov-

ernment representative on the board of the trustee company.

8. IRELAND

e If a fund has more than 50 members, members can call for
a member trustee election for either 2 member nominated
representatives or an equal number of member and employ-

er representatives.

9. ITALY

e There are no requirements for funds established before 1993.
® For new pension funds there has to be equal representation

of employer and employee representatives.

10. LUXEMBOURG

e Employee representative(s) are to be consulted whenever a

plan is set up, amended or terminated.

11. NETHERLANDS

e There must be equal numbers of employee and employer

representatives on the board of directors in a pension fund.

12. PORTUGAL

e Obligatory in case of funds funding contributory schemes.

Optional for the remainder but not relevant in practice.

13. SPAIN

e Majority employee representation is required on the plan

management board.

14. SWEDEN

e The employer and employees each elect half the board of a

pension foundation.

15. UK

e There is a minimum requirement for 2 member nominated
trustees where the scheme has more than 100 members (or
1 where there are less than 100 members) and 1/3 of the

total trustees.
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AUSTRIA

Fachverband der Pensionskassen
Dr. Fritz JANDA

Ruedigergasse 3/4

A - 1050 Wien

Tel: +43-5-90.900.4108

Fax: +43-5-90.900.3544
fvpk@wko.at

BELGIUM

Belgische Vereniging van
Pensioeninstellingen — BVPI/Association
Belge des Institutions de Pension — ABIP
Prof. Hugo CLEMEUR

Boulevard A. Reyerslaan 80

B - 1030 Brussels

Tel: +32-2-706.85.45

Fax: +32-2-706.85.44

hc@bvpf.be

CROATIA *+*

Association of Croatian Pension Funds Management

Companies and Pension Insurance Companies
Mr. Dubravko STIMAC

Kralja Drzislava 5

Croatia - 10000 Zagreb

Tel: +385-1-472.3222

Fax: +385-1-472.3548
dubravko.stimac@pbzco-fond.hr

DENMARK
Forsikring & Pension
Ms. Anne SEIERSEN
Forsikringenshus
Amaliegade 10

DK - 1256 Kobenhavn K
Tel: +45-33.43.55.00
Fax: +45-33.43.55.01
ase@forsikringenshus.dk

FINLAND

Association of Pension Foundations
Mr. Folke BERGSTROM

Kalevankatu 13 A 13

FIN - 00100 Helsinki

Tel: +358-9-6877.44.11

Fax: +358-9-6877.44.40
folke.bergstrom@elakesaatioyhdistys.fi

FRANCE*

Association Francaise des Régimes
et Fonds de Pension — AFPEN

Mr. Vincent VANDIER

13, rue Auber

F - 75009 Paris

Tel: +33-1-44.51.76.80

Fax: +33-1-44.51.76.89
vandier@afpen.tm.fr
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Centre Technique des Institutions
de Prévoyance - CTIP

Mr. Jean-Louis FAURE

10, Rue Cambacéres

F - 75008 Paris

Tel: +33-1-42.66.68.49

Fax: +33-1-42.66.64.90
denis@ctip.asso.fr

GERMANY

Arbeitsgemeinschaft fiir Betriebliche
Altersversorgung — ABA

Dr. Klaus STIEFERMANN

Rohrbacher Strasse 12

Postfach 12 01 16

D - 69065 Heidelberg

Tel: +49-6-221.13.71.78.14

Fax: +49-6-221.24.21.0
Klaus.Stiefermann@aba-online.de

GUERNSEY*

Guernsey Association of Pension Funds
Ms. Pat MERRIMAN

C/o Bacon & Woodrow

Albert House South Esplanade

St. Peter Port, Guernsey

Channel Islands

Tel: +441-481.728.432

Fax: +441.481.724.082
pmerriman@bwgsy.com

HUNGARY '+

Hungarian Association

of Pension Funds — STABILITAS
Mr. Csaba NAGY

Merleg Str. 4

H - 1051 Budapest

Tel: +361-429.74.00

Fax: +361-266.63.49
nagy.csaba@otpnyugdij.hu

IRELAND

Irish Association of Pension Funds — IAPF

Ms. Nora FINN

Suite 2, Slane House, 25 Lower Mount Street

IRL - Dublin 2
Tel: +353-1-661.24.27
Fax: +353-1-662.11.96
nfinn@iapf.ie

ITALY

Societa per lo sviluppo del mercato
dei Fondi Pensione — MEFOP

Prof. Dr. Marcello MESSORI

Via Milano 42

I - 00184 Roma

Tel: +39-06-4662.832

Fax: +39-06-4662.848
messori@mefop.it

1. Observer status
2. As from 1 January 2004



LUXEMBOURG

Banque Générale du Luxembourg — BGL

Mr. Jacques BOFFERDING
50, avenue JF Kennedy

L - 2951 Luxembourg

Tel: +352-42.42.40.47

Fax: +352-42.42.55.72
Jacques.bofferding@BGL.lu

NETHERLANDS

Stichting voor

Ondernemingspensioenfondsen — OPF

Mr. Jeroen STEENVOORDEN
Postbus 93158
Bezuidenhoutseweg 12
NL - 2509 AD Den Haag
Tel: +31-703.49.01.90
Fax: +31-703.49.01.88
Steenvoorden@opf.nl

Vereniging van
Bedrijfstakpensioenfondsen — VB
Mr. Peter JC BORGDORFF

Zeestraat 65d

NL - 2518 AA Den Haag

Tel: +31-703.62.80.08

Fax: +31-703.62.80.09
jvdzalm@VVB.nl

POLAND*

Polish Chamber

of Pension Funds - IGTE
Ms. Ewa LEWICKA

Al. Jana Pawla II 34, lok 7
PL - 00 141 Warsaw

Tel: +48-22-620.67.68
Fax: +48-22-620.67.38
igte@igte.com.pl

PORTUGAL

Associacao das Empresas Gestoras
de Fundos de Pensdes

Mr. Fransisco J. de MEDEIROS CORDEIRO

Rua da Misericérdia n® 76 - Salsa 215
P - 1200 Lisbhoa

Tel: +351-21-321.01.47

Fax: +351-21-321.02.64
aegfp.pensoes@mail.telepac.pt

SPAIN

Asociacion de Instituciones

de Inversion Colectiva y

Fondos de Pensiones - INVERCO
Mr. Angel MARTINEZ-ALDAMA
Principe de Vergara 43 - 2°

E - 28001 Madrid

Tel: +34-91-431.47.35

Fax: +34-91-578.14.69
mmacias@inverco.es

Confederacion Espaiiola

de Mutualidades - CNEPS

Mr. Jon ALDECOA

C/ Santa Engracia nr 6 - 2° Izquierda
E - 28010 Madrid

Tel: +34-91-319.56.90

Fax: +34-91-319.61.28
cneps@cneps.es

SWEDEN

The Swedish Association of
Institutions for Retirement
Provisions managed by social
partners — SIRP

Mr. Alf GULDBERG

¢/o FPK-Konsult
Kungsgatan 19

SE - 105 61 Stockholm

Tel: +46-8-506.475.05

Fax: +46-8-506.475.49
alf.guldberg@fpk.se

UNITED KINGDOM
National Association of
Pension Funds — NAPF
Ms. Christine FARNISH
NIOC House

4 \lictoria Street

UK - London SW1H ONE
Tel: +44-207-808.13.00
Fax: +44-207.222.75.85
elaine.duque@napf.co.uk

1. Observer status



w
S
S
N
e,
&
=
—
_
~
~

SUOLIDIIOSSY AIQUII [) - UON]




EIORP > EFRP SUPPORTERS’ CIRCLE

2005



ABN-AMRO Bank - The Netherlands

AON Consulting - U.K.

Barnett Waddingham, Consulting Actuaries - U.K.
British Aerospace Public Ltd. Company - U.K.
Capital Group International s.a. - Switzerland
Capital International Ltd. - U.K.

Deutsche Asset Management - U.K.

European Treasury & Benefits Centre Mars - U.K.
Fidelity Investments - U.K.

Goldman Sachs International - U.K.

Halifax Plc. - U.K.

Hammonds - U.K.

Linklaters - U.K.

Mercer Human Resource Consulting Limited - U.K.
Merrill Lynch Investment Management - U.K.
OYAK (Turkish Armed Forces Pension Fund) - Turkey
State Street - U.S.A.

The Bank of New York - U.K.

The Northern Trust Company London Branch - U.K.
Universities SuperAnnuation Scheme Ltd. - U.K.

Vanguard Investments Europe - Belgium
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